No. 9561 


IN THE 


United States Circuit Court of Appeals 


; BOR [itis NINTH’ CIRGULT SS 


eee: 


. F 


First PRESBYTERIAN CHURCH OF SANTA BARBARA, 
CALIFORNIA, a religious corporation, 
Appellant, 


US, 


M. L. Raspitt, as Trustee in Bankruptcy of the Bankrupt 
Estate of James Marwick, and JAMES Marwick, 


Respondents and Appellees. 


APPELLANT'S OPENING BRIEF. 


Upon Appeal from the District Court of the United States for the 
Southern District of California, Central Division. 


SCHAUER, Rvon & McManon, 
Ropert W. McINTyReE, 


26 act CarrillerStreet, Santa, barbara, 
Attorneys for Appellant. 


aaa 


Parker & Baird Company, Law Printers, Los Angetes. 
PAIL SURAT 


MOTTA INDEX, 


PAGE 
Siemement ot Pleadings and Jurisdiction ................---c--ccssocsecesoreeeees 1 
SDRCID CACO Ch Leite) ee ee 3 
Be esate MMO VCE eee cede ec so tena ne enact cadecennccscnceatccsccnecaceencesercneees + 
SSP DUQUPWEIONE co Ge a 7 


The court was in error in finding and deciding that the deed of 
1932 and the declaration of trust of 1927 were not supported 
"ES LST SU GUEST 2 C01 2 meee 7 


I]. 

The declaration of trust constituted a transfer of the property 
in question, and was made while Marwick was solvent and 
prior to the date upon which the obligations pleaded and 
proved arose, and was, therefore, not a transfer void as to 


existing creditors, even in the absence of consideration............ 9 
ITI. 
The action commenced by the plaintiff herein is barred by the 
Pratiresson Limitations of the State of California....................... WZ, 
DUELIST Soceesscontercereesne re eee eee ee 17 


(CORTE MOSIOS, — GoocnecrsS eee 


TABLE OF (AU PORT MES cil 


CASES. PAGE 
Burling v. Newlands, 4 Cal. Unrep. 940, 39 Pac. 49. (22 14 
First Trust and Savings Bank v. Coe College, 8 Cal. App. 
(2d) 195, 47 Pac. (2d) 481... o 
Hecht v. Slaney, 72 Cal. 363, 14 Pac. 88.........2........3-= 14 
Lady Washington Co. v. Wood, 113 Cal. 482, 45 Pac. 809........ 14 
Lamb, In re, 61 Cal) App. 321, 215 Pac. 109. aa it 
Loeffler v. Wright, 13 Cal. App. 224, 109 Pac. 269.) =e 14 
Lynch v. Rooney, 112 Cal. 279, 44 Pac. 56)... 11 
Schell v. Gamble, 153 Cal. 448, 95 Pac. 8/70... 10 
Teall v-schroder, 158 U.S: 1/320) hd. 933 14 
University of Southern California v. Bryson, 103 Cal. App. 39, 
203° Fae. OAD esis ie ee ees eee 9 
Wheaton v. Nolan, 3 Cal. App. (2d) 401, 39 Pac. (2d) 459... 14 
Wright v. Street, 3 Cal. (2d) 146, 44 Pac. (2d) 322. 22a il 
. STATUTES. 
Bankruptcy Act, Sec: /0-6.)...22.5.052.4.0. 2, 9 
California Civil Code, Sec, 3439.0 =. = re Z, 9, 10 
California. Civil Code, Sec. 3442.2 2, Sale 
California Code of Civil Procedure, Sec. 312... 12 
California Code of Civil Procedure, Sec. 316... 2 
California Code of Civil Procedure, Sec. 319... 2 Z 
California Code of Civil Procedure, Secs. 338-4 oe 
soc a eee cs 2a ete eden wan ae cat tere) ee 2, 12, 13, 14,13 
TEXTBOOKS. 


76 American Law Reports, 869-870 ....2.2.::ccceceo-e00c200-00-0: 16 


No. 9561 


iN; THe 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


First PRESBYTERIAN CHURCH OF SANTA BARBARA, 
CALIFORNIA, a religious corporation, 
Appellant, 


US. 


M. L. Rappirtt, as Trustee in Bankruptcy of the Bankrupt 
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APPELLANT’S OPENING BRIEF. 


Statement of Pleadings and Jurisdiction. 


This is a plenary action in equity by a trustee in bank- 
ruptcy to set aside a deed to certain property located in 
the County of Santa Barbara, State of California, by the 
bankrupt, James Marwick, a defendant herein, to defend- 
ant and appellant herein, First Presbyterian Church of 
Santa Barbara, California, a non-profit corporation. The 
bill in equity sets forth that the deed was given without 
consideration at a time when the bankrupt was insolvent 
and further alleges that the deed was given and received 
with a guilty intent to defraud the creditors of the bank- 
rupt. Both Marwick and the Church are made defend- 
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ants and both defendants answered, the respective an- 
swers being essentially the same. The answers deny 
any guilty intent to defraud creditors, deny that the deed 
was given without consideration, affirmatively allege that 
the property was transferred for an adequate considera- 
tion and by a prior declaration of trust made and executed 
by Marwick, and that the deed sought to be set aside 
was given in pursuance of the said former transfer by 
deed of trust, and affrmatively allege that any action to 
set aside the deed is barred by the statute of limitations 
(California Civil Code of Procedure, Sections 338-4, 318, 
319). The declaration of trust and the deed alleged to 
have been given in pursuance thereof (the deed sought to 
be set aside in these proceedings) being set forth verbatim 


in the answers. 


The action is brought under Section 70-e of the Bank- 
ruptcy Act, making applicable California Civil Code, Sec- 
tions 3439 and 3442 to the transfer in question. 


a 
Specification of Error. 


In view of the fact that there was essentially no conflict 
in the evidence, and essentially no dispute over the factual 
background in these proceedings, appellant’s specifications 
of error are directed to the application of the law to the 
facts of the case as demonstrated by the evidence; the 
findings of fact as drawn [Tr. pp. 28 to 31, incl.], are 
more in the nature of a series of conclusions of law than 
findings of a factual nature, though the facts as herein- 
after set forth are therein contained, intermingled with 
purely legal conclusions. The memorandum opinion of 
iiemecourt |ir. pp. Z0 to 27, imel.| clarimes the formal 
findings. 


The specifications of error by defendant and appellant 


fall into three successive steps: 


1. The court erred in determining that the deed of 
1932 was given without consideration, in the light of the 


evidence and the declaration of trust dated in 1927. 


2. The court erred in determining that the transfer was 
made by the deed of 1932 instead of the declaration of 
trust of 1927, and that the transfer was, therefore, made 


while the bankrupt was insolvent. 


3. The court erred in determining that the action to 
set aside the deed of 1932 was not barred by the statute 


of limitations of the State of California. 
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Statement of Facts. 


At the trial of this action there was little controversy 
over the facts and essentially no conflicts in the evidence, 
and, with one exception, there has been no controversy 
upon the effect of the evidence, that is, what conclusion 
of fact the evidence established. Briefly stated, the facts 
are as follows: 


In January of the year 1927, the defendant, First Pres- 
byterian Church, was attempting to secure subscriptions 
of funds from its members. At a meeting conducted by 
a minister named Snivley, the defendant Marwick was 
brought forward on the platform of the Church by 
Snively, who then announced to the assembled congrega- 
tion that Marwick had made a subscription in the sum 
of $25,000.00 towards liquidating the Church debt. Upon 
the strength of this subscription and induced thereby Mr. 
George W. Wilson, (the witness establishing the fore- 
going) Harry Gentry, (a friend of the witness) and 
others made substantial subscriptions to the Church. These 
subscriptions were paid [Tr. pp. 77, 78 and 79]. Later, 
on the 28th day of November, 1927, Marwick executed 
and delivered to the Church a document which may for 
convenience be referred to as the trust deed [Tr. pp. 79, 
80, 81, 82 and 83]. This trust deed recites that whereas 
Marwick had theretofore made a pledge in the sum of 
$25,000.00 to the Church for the reconstruction of the 
house of worship predicated upon his being able to sell 
certain property (not that involved in this action) for a 
sum sufficient to enable him to pay the pledge, and where- 
as Marwick had not been able to sell the same for a 
sufficient sum, and wished to secure to the Church the 
pledged money; that therefore Marwick owned and held 
certain other property (described) in trust for and as 
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security for the payment of the pledge, and that if the 
pledge were not paid, or the pledgor died within ten years, 
the Church should take record title to the property de- 
scribed (the property here involved). Except for the sum 
of $500.00, the pledge was never paid by Marwick [Tr. 
p. 91]. On the 26th day of March, 1932, Marwick, find- 
ing himself in such a position that he would not be able 
to pay the pledge because of his age and financial condi- 
tion, executed and delivered to the Church a deed absolute 
to the property in question and therein described [Tr. pp. 
62, 63, 64, 65, 66, 67 and 68]. This deed, which is very 
voluminous for such a document, recites the making of 
the trust deed and its recordation, and further recites that 
the deed absolute was given in consideration of the 
Church’s release of Mr. Marwick from the obligation 
of his pledge. This deed, together with a release by the 
Church thereto attached, was duly recorded in the office 
of the recorder of the County of Santa Barbara, State 
of California, the county wherein the property in question 
iomcimiated, om the 30th day of March, 1932 |Tr. pp, 68 
and 69]. The so-called trust deed or declaration of trust 
had been previously recorded on the 24th day of March, 
1932 [Tr. p. 83]. At the date of the making and deliv- 
ery of the deed absolute, Marwick was insolvent and the 
Church had knowledge of this fact [Tr. pp. 69 and 70]. 
No money or property was given by the Church to Mar- 
wick in consideration of the deed [Tr. p. 51]. On July 
10, 1936, Marwick was duly adjudicated to be a bank- 
rupt [Tr. p. 76], and plaintiff herein is the duly appointed 
and qualified trustee in bankruptcy in the proceedings 
therein. Two claims were filed in the bankruptcy proceed- 
ings, one by Marie Scheinman arising out of a promis- 
sory note made and executed by Marwick on the Ist day 
of December, 1927, and reduced to judgment before the 
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Superior Court, Los Angeles county, on the 21st day of 
September, 1932, in the sum of approximately $57,000.00, 
and by the Assets Corporation upon a promissory note 
made, executed and delivered by James Marwick to Se- 
curity-First National Bank of Los Angeles on the 14th 
day of August, 1928, and reduced to judgment before the 
Superior Court, Los Angeles county, on the 26th day of 
February, 1936, in the sum of $14,853.66. There have 
not been assets in said bankruptcy estate sufficient to pay 
the claims [Tr. pp. 42 and 43]. The value of the prop- 
erty here involved is not and has not been more than 
$10,000.00. The within action was commenced on the 
29th day of July, 1938, by plaintiff to set aside the said 
deed absolute and to obtain an adjudication that the trus- 
tee was and is the owner of the property therein described 
upon the grounds that the deed absolute constituted a 
transfer both actually and constructively fraudulent. 
Upon hearing, the court determined that the deed was a 
constructively fraudulent but not an actually fraudulent 
transfer [Court’s Memorandum of Conclusions, Tr. p. 
20], and made its order setting aside the deed. De- 
fendant Marwick appeared by answer, but at the com- 
mencement of the trial appeared by attorney, and dis- 
claimed any and all interest in and to the property in- 
volved and asked to be excused from further appearance 
in the matter, which request was granted by the court [Tr. 
pp. 33 and 34]. 


= 
ARGUMENT. 
i 
The Court Was in Error in Finding and Deciding 
That the Deed of 1932 and the Declaration of 


Trust of 1927 Were Not Supported by Considera- 
tion. 


A. The evidence shows without contradiction that in 
January of 1927, Marwick, at a meeting of the Church 
members, made a subscription to the Church in the sum 
of $25,000.00, “to pay off the Church debt”. Upon the 
strength of that subscription, induced by it and in con- 
sideration of it, other members of the congregation made 
and paid substantial subscriptions |Tr. pp. 77, 78 and 
79]. On the 28th of November, 1927, Marwick made 
and executed a certain declaration of trust, by the terms 
of which it is recited that he, Marwick, having thereto- 
fore made a pledge in the sum of $25,000.00 to be applied 
toward the reconstruction of the house of worship of the 
Church, such pledge being predicated upon his ability to 
sell certain property, and whereas he was not able to sell 
the property under terms that enabled him to pay the 
pledge (the property mentioned not being the property in- 
volved here), he therefore owned and held certain de- 
scribed property (the property here involved) in trust for, 
and as security for, the payment of the said pledge. Later, 
on the 26th day of March, 1932, Marwick made, executed 
and delivered a deed wherein he recited that he had there- 
tofore made a pledge secured by the declaration of trust, 


and that the Church was willing to release him from 
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further obligation for the fee title to the property in said 
declaration of trust described, and that in consideration 
of such release, he conveyed the property to the Church. 
On March 29, 1932, the Church executed the releqsoumiame 
pp. 62 to 69]. 


B. In the light of the foregoing, the trial court held 
and decided that the pledge established by the oral testi- 
mony of Mr. Wilson and that recited by the declaration 
of trust were either not the same pledge, or Mr. Wilson’s 
testimony was inaccurate. This conclusion on the part 
of the court is drawn from the differences between the 
recitations in the declaration of trust and the pledge as 
established by the oral testimony, Mr. Wilson testifying 
that the pledge, as made from the Church, was unquali- 
fied and made for the purpose of liquidating the Church 
debt, and the recitations in the declaration being that the 
pledge was conditioned on sale of certain property, and 
that the pledge was toward the reconstruction of the house 
of worship [Court’s Memorandum Opinion, Tr. pp. 20, 
Zige2 2 amides |e 


It is the contention of appellant that the inference 
drawn by the court is unwarranted; the Church debt may 
well have been for reconstruction thereof; the two recita- 
tions are not inherently inconsistent; the qualification may 
not have been expressed, at the time of making the 
pledge, as the evidence indicates, and may have later been 
inserted. The conclusion of the court is important for 
the reason that if the pledges are identical, and, as the 
witness Wilson testified, there was consideration for the 


transfer. 
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Where members of an organization make pledges there- 
moyeeach induced by the others so to do, the pledges are 


supported by consideration. 


First Trust and Savings Bank v. Coe College, 
oral top. 2d) 195, 47 Pac Cdr. 


University of Southern Califorma v. Bryson, 103 
Cal. App. 39, 283 Pac. 949. 


On the other hand, if, as the court decided, the terms 
of the pledge or subscription are to be determined from 
the recitations contained in the declaration of trust alone, 


the subscription was conditional and not enforceable. 


Il. 


The Declaration of Trust Constituted a Transfer of 
the Property in Question, and Was Made While 
Marwick Was Solvent and Prior to the Date Upon 
Which the Obligations Pleaded and Proved Arose, 
and Was, Therefore, Not a Transfer Void as to 
Existing Creditors, Even in the Absence of Con- 
sideration. 

A. Section /0-e of the Bankruptcy Act provides that 

a transfer void under the state law of the state wherein 

the bankruptcy court is located shall be void as to the 

trustee, and it shall be the duty of the trustee to recover 
the property transferred by action either in the state or 
federal courts. The foregoing brings into effect Sections 

3439 and 3442 of the Civil Code of the State of Cali- 

fornia as they existed in 1932; in 1939, California en- 

acted the Uniform Fraudulent Conveyances Act, which 
repealed these sections. We are not here concerned with 


the modification of the provisions by the new legislation. 
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Civil Code, Section 3439, provided: 

“Every transfer of property or charge thereon 
made, every obligation incurred, and every judicial 
proceeding taken, with intent to delay or defraud 
any creditor or other person of his demands, is void 
against all creditors of the debtor, and their suc- 
cessors in interest, and against any person upon 
whom the estate of the debtor devolves in trust for 
the benefit of others than the debtor.” 


Civil Code, Section 3442, provided: 

“In all cases arising under section twelve hundred 
and twenty-seven, or under the provisions of this 
title, except as otherwise provided in section thirty- 
four hundred and forty, the question of fraudulent 
intent is one of fact and not of law; nor can any 
transfer or charge be adjudged fraudulent solely on 
the ground that it was not made for a valuable con- 
sideration; provided, however, that any transfer or 
incumbrance of property made or given voluntarily, 
or without a valuable consideration, by a party while 
insolvent or in contemplation of insolvency, shall be 
fraudulent, and void as to existing creditors.” 


The foregoing provisions render transfers voidable only 
when made while the transferor is insolvent and then only 
as to “existing” creditors. 


Schell v. Gamble, 153 Cal. 448, 95 Pac. 870. 


There is nothing in the record that even suggests that 
Marwick was insolvent at the date of the declaration of 
trust, Nov. 28, 1927, and the earliest obligation owed 
by Marwick is the note dated December 1, 1927; the rec- 
ord is silent as to whether or not Marwick had any cred- 
itors at the date of the execution and delivery someeme 
trust deed. According to plaintiff’s proof, only two 
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creditors presented claims in the bankruptcy proceedings 
[Tr. pp. 41 and 42]. No attempt was made to establish 
that any obligations against Marwick existed prior to 
the Scheinman note (Dec. 1, 1927). The second obliga- 
tion did not arise until August 14, 1928. 


B. A written declaration of trust whereby the owner 
of property declares that he holds it in trust for a named 
beneficiary is a transfer of the property mentioned. 


are lao Ole wal, App. 321, 215 PaGatoo: 
Lynch v. Rooney, 112 Cal. 279, 44 Pac. 565; 


Wright v. Street, 3 Cal. (2d) 146, 44 Pac. (2d) 
Say ap 


Wright v. Street, supra, is remarkably similar to the 
instant case. There a mother executed a document by 
the terms of which she declared that she held certain 
property in trust for her daughter; she retained posses- 
sion of the property for years and did not record the 
declaration; further she used the property, representing 
it to be her own to obtain credit; later she gave the 
daughter a deed to the property and was declared a bank- 
rupt; the trustee brought action in the state courts to set 
aside the deed; the Supreme Court of the State of Cali- 
fornia declared that the declaration of trust was the actual 
transfer, the deed being in conformity thereto could not 
be set aside. 


It is difficult to see how the recent declaration of the 
Sipecmne Court oe, the State of Californmauim Wright v. 
Street can be reconciled with the decision of the trial 
court in this case. The cases are nearly identical, and, 
as it is the law of the State of California that is being 
enforced in this action, Wright v. Street is binding and 
controlling upon the Federal courts in these proceedings. 
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The Action Commenced by the Plaintiff Herein Is 
Barred by the Statutes of Limitations of the State 
of California. 


A. The action being founded upon a California stat- 
ute, it is elemental that the action would be barred by 
the statutes of the same state limiting proceedings. 


B. The statutes of the State of California barred the 
proceedings herein maintained three years after the recor- 
dation of the deed in question. 


Section 312 of the Code of Civil Procedure provides: 
“Civil actions, without exception, can only be 
commenced within the periods prescribed in this 
title, after the cause of action shall have accrued, 
unless where, in special cases, a different limitation 
is prescribed by statute.” 


Section 338-4 of the Code of Civil Procedure provides: 
“Within three years: 


“4. An action for relief on the ground Ofeipome 
or mistake. The cause of action in such case not 
to be deemed to have accrued until the discovery, by 
the aggrieved party, of the facts constituting the 
fraud or mistake.” 


Chronologically the pertinent events relating to the run- 
ning of the statute are as follows: 


November 28, 1927, execution and delivery of the 
declaration of trust by Marwick. 


March 24, 1932, recordation of the said declara- 
tion of trust with the County Recorder, Santa Bar- 
bara, California. 


p= 


March 26, 1932, execution and delivery of the 
deed by Marwick. 

March 30, 1932, recordation of the said deed with 
the County Recorder, Santa Barbara, California. 

July 10, 1936, Marwick adjudicated to be a bank- 
rupt. 

May 16, 1938, plaintiff appointed trustee in the 
bankruptcy proceedings. 


July 29, 1938, the within action was commenced. 


Both the deed and declaration of trust were duly re- 
corded in March of 1932; Marwick was not adjudicated 
to be a bankrupt until approximately four years and four 
months later. The action herein was not commenced until 
July of 1938, more than six years after the recordation 
of the documents. Section 338-4 of the Code of Civil 
Procedure bars the proceedings herein maintained in three 
years. It had, therefore, been barred approximately one 
year and four months prior to Marwick’s being adjudi- 


cated a bankrupt. 


C. Plaintiff and respondent seeks to avoid the effect 
of the Code of Civil Procedure, Section 338-4, on the 
grounds that the creditor, Scheinman, had no actual no- 
tice of the transfer set torth in the declaration of trust 
and the deed. This contention, followed by the trial 
court in its decision, ignores the element of constructive 
notice. It is an elemental principle of law that recorded 
documents, relating to the transfer of real property, are 
constructive notice of their contents. California courts 


have repeatedly held that matters lying in the public rec- 
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ord are constructive notice sufficient to commence the 
running of the statutes of limitation. 


Lady Washington Co. v. Wood, 113 Cal. 482, 45 
Pac. 809; 


Hecht v. Slaney, 72 Cal. 363, 14 Pacsas 
Loeffler v.§ Wright, 13 Cal. App. 224, 109 Pac. 


2609 ; 

Burling v. Newlands, 4 Cal. Unrep. 940, 39 Pac. 
49; 

Wheaton v. Nolan, 3 Cal. App. (2d) 401, 39 Pac. 
(2d) 459. 


The Supreme Court of the United States has also de- 
clared itself on this question, holding that public record of 
a deed is sufficient notice to commence the running of the 
statutory period set forth in California Code of Civil Pro- 
cedure, Section 338-4. 


Teall v. Schroder, 158 U. S. 173, 39 Lege: 


The foregoing was an action in equity to force trans- 
fer by the defendants to plaintiff of certain lands in Cali- 
fornia alleged to have been fraudulently conveyed by an 
attorney in fact of an ancestor of the plaintiffs; a de- 
murrer was sustained to the complaint without leave to 
amend, and upon appeal from judgment of dismissal the 
Supreme Court says: 

“The law of the state creating the limitations, to 
which particular reference was made, is found in 


section nineteen of the Act defining the time for 
commencing civil actions, passed April 22, 1850; and 


ice. 


in subdivision four of section 338 of the Code of 
Civil Procedure of California; and further, it was 
contended that the alleged causes of complaint had 
become stale because of the lapse of time, according 
to the general principles of equity, and that the com- 
plainants had been guilty of laches in failing to at- 
tempt the enforcement of the same at the proper time, 
and it was insisted that so long a time had passed 
since the matters took place that it would be con- 
trary to equity and good conscience for the court to 
take cognizance thereof, and to require any answer 
POmuIemi Section minetcem of the Act of April 2Z 
1850, reads as follows: “An action for relief, not 
hereinbefore provided for, must be commenced with- 
in four years after the cause of action shall have 
accrued.’ This section applies specifically to actions 
for equitable relief. Other sections of the Act pro- 
vide for the limitation of actions at law. Subdivision 
four of section 338 of the Code of Civil Procedure 
is as follows: ‘An action for relief on the ground of 
fraud or mistake must be brought within four years 
after the cause of action accrues; the cause of action 
in such case not to be deemed to have accrued until 
the discovery, by the aggrieved party, of the facts 
constituting the fraud or mistake.’ 


“The power of attorney from Teall to Devine was 
on record from March, 1852, and open to the daily 
inspection of the complainants and of all parties in- 
terested in the title to the property. They could have 
ascertained, by inquiry, from Teall at any time pre- 
vious to his death, and from many others afterwards, 
the character of the title and the reasons why the 
property was allowed to remain in its then condition 
and under the control of an attorney in fact of Teall. 
And the conveyances from Devine to Rhodes and 
from Rhodes to Devine, which are stated in the bill 
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to have been made previous to August 1, 1857, were 
placed on record on the 8th of October, 1857, and 
remained on record ever afterwards, open to the in- 
spection of all parties desirous of obtaining informa- 
tion respecting their execution or the property to 
which they related. As the complainants and all 
other parties interested could have obtained the neces- 
sary knowledge upon those subjects by proper in- 
quiries, they are charged with such knowledge from 
the time those conveyances were placed on record, 
and held to all the consequences following its ac- 
quisition.” 


An exhaustive brief on the exact point involved in this 
appeal is contained in 76 A. L. R. 869-870. From the 
authorities therein collected, it appears that the jurisdic- 
tions divide in two lines of decision, one group hold- 
ing that while documents on the public record are notice 
of their contents, they are not notice of more; that is, 
a deed given in fraud of creditors and recorded is notice 
only of the recitations therein contained, and if there is 
nothing suspicious upon the face of the document, there 
is no notice of underlying fraud sufficient to place a 
defrauded creditor upon inquiry. The other line of de- 
cision, probably the majority rule, holds that the deed in 
itself if recorded is sufficient to place the defrauded cred- 
itor upon notice of any fraud in its execution and delivery, 


such as lack of consideration, etc. 


There are no cases holding that the recordation of a 
deed containing full recitation of the facts surrounding 
its execution and delivery is not notice of those facts to 


any creditor claiming to have been defrauded thereby. 
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In the case at hand, the declaration of trust, the deed, and 
the resolution of the Church board accepting the deed, and 
releasing Marwick were all on record more than four 
years prior to the inception of the bankruptcy proceedings 
and more than six years prior to the commencement of 
this action. Whichever of the established rules may be 
followed, it can hardly be contended that the documents 
do not contain recitations completely explaining the cir- 
cumstances under which the property was transferred. 
As a matter of fact, the trial court found sufficient in the 
documents to overthrow the testimony of the only witness 
testifying as to consideration for the deed. Surely, if the 
recitations in the documents are sufficient to negative the 
testimony that there was consideration and warrant find- 
ings that consideration was lacking, they are sufficient to 


constitute notice of such want of consideration to creditors. 


Summary. 


I. The evidence was not such as to justify the finding 
that the transfer in question was not supported by con- 


sideration. 


II. Even assuming that the finding of want of con- 
sideration was proper, the evidence did not justify the 
court in finding that the transfer was void as to exist- 
ing creditors because made at a time when the bankrupt 
was insolvent, the evidence showing conclusively and with- 
out conflict that the transfer was made while the bankrupt 
was presumably solvent and prior to the dates when his 


creditors’ claims arose. 
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III. Even assuming want of consideration and that 
the transfer did not occur until 1932, still the evidence 
showed conclusively and without conflict that the pro- 
ceedings were barred by Section 338-4 of the Code of 
Civil Procedure of the State of California, and the find- 
ing of the court that the action was not barred is er- 


roneous. 


Conclusion. 
For the foregoing reasons it is urged that the judg- 
ment of the court below should be reversed. 
Respectfully submitted, 


SCHAUER, Ryon & McManon, 
Rogpert W. McIntyre, 


Attorneys for Appellant. 


